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MBE Favorites – Civil Procedure  
 
This is a sample of our MBE favorites lecture. We cover five issues that the National 
Conference of Bar Examiners tests frequently on released multistate bar exam questions.   
 
MBE Favorite: Service of Process  
 
1. A customer filed a tort lawsuit against her neighbor in federal court. The customer’s attorney 
served a summons and a copy of the complaint to the neighbor by slipping the summons and the 
copy of the complaint under the neighbor’s door while the neighbor was at the grocery store. The 
neighbor promptly noticed it upon arriving home. The state rules on service of process are 
identical to the federal rules.  
 
Was the neighbor properly served?  
 
(A) Yes, because the neighbor received actual notice of the lawsuit.  
(B) Yes, because serving the neighbor at their place of abode is permissible under the federal 

rules. 
(C) No, because the attorney for the plaintiff may not properly serve the neighbor. 
(D) No, because the summons and complaint were not served to the neighbor personally or left 

with a person of suitable age and discretion that resided there.  
 
Rule to remember 
 
Under the federal rules, service may be completed in four ways by someone who is at least 18 
years old and not a party to the case (SAID):  

1. State Law—follow the state law methods where the federal court is located or where 
service is made;  

2. Agent—deliver a copy of each to an agent appointed (by defendant or law);  
3. Individual—deliver a copy of the summons and complaint to the individual personally;  
4. Dwelling—leave a copy of the summons and complaint at the individual’s dwelling or 

usual place of abode with someone of suitable age and discretion who resides there.  
  
 
(D) is the correct answer. Here, we are told state law is identical to federal law, so #1 is not 
applicable. An agent was not served so #2 is not applicable. The neighbor was not personally 
served so #3 is not applicable. And no one of suitable age and discretion who resided at the 
dwelling was served so #4 is not applicable. (A) is incorrect as it is irrelevant if she received 
actual notice of the lawsuit. She may still object to how she was served. (B) is inaccurate because 
while service at an abode is permissible, the summons and complaint must be left with an 
individual of suitable age and discretion who resides there. Here, the summons and complaint 
were merely left under the door. (C) is inaccurate because an attorney may properly serve the 
defendant. (A party may not serve the defendant but the attorney may.)  
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MBE Favorite: Impleader 
 
2. A woman was domiciled in State A. She filed a lawsuit in federal court seeking $100,000 in 
damages against a construction company that was one of several contractors that she hired to 
construct her office building. The woman alleged that the construction company was negligent. 
The construction company was incorporated in State B and had its principal place of business in 
State C. The construction company stated that the woman sued the wrong party as it was really 
the building company that was negligent and responsible for the woman’s damages. The 
construction company alleged it did not even work on the portion of the building that the woman 
claimed was improperly constructed. Ten days after serving its original answer, the construction 
company timely asserted a third-party complaint against the building company, which was 
incorporated in State B and had its principal place of business in State A.  
 
What is the best argument to achieve dismissal of the third-party complaint?  
 
(A) The third-party claim destroys diversity jurisdiction as the building company is incorporated 

in State B.  
(B) The third-party claim destroys diversity jurisdiction as the building company has its principal 

place of business in State A. 
(C) The construction company did not seek leave of court prior to filing a third-party claim.  
(D) The construction company did not properly assert a third-party claim.  
 
Bar Exam Tip: It is helpful to draw these facts out as you review them! 
 
Woman      Construction Company  
(State A)      (State B, State C)  
 
 
 
 
      Building Company  
      (State A, State B)  
 
Rule to Remember  
 
A third-party complaint is appropriate when the defendant contends the third party is liable to it 
for some or all of the harm.  
 
(D) is the correct answer. In this case, the defendant simply alleged that the plaintiff sued the 
wrong party. The defendant should have filed a motion to dismiss rather than a third-party 
complaint. (A) and (B) are incorrect because the defendant is permitted to implead a non-diverse 
party. (The plaintiff simply cannot sue that party directly.) The court will hear a claim by the 
defendant against a non-diverse party under supplemental jurisdiction. (C) is incorrect because 
leave of court is not required to file a third-party claim if the defendant does so within 14 days 
after serving its original answer. Here, the fact pattern specifies that it was served ten days. Thus, 
leave of court is not required.   
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MBE Favorite: Klaxon  Rule  
 
3. A woman from State A was injured while swimming at a hotel pool in State B. The hotel 
chain was incorporated in State B and had its principal place of business in State C. The woman 
sued the hotel chain for negligence in a federal court in State B, seeking over $200,000 in 
damages.  
 
Which law of negligence should the federal court apply? 
 
(A) The law of State A. 
(B) The law of State B. 
(C) The law that the State B court would apply. 
(D) The federal common law of negligence.  
 
Rule to Remember 
 
A federal district court sitting in diversity must apply the choice-of-law approach prevailing in 
the state in which it sits. Klaxon Co. v. Stentor Electric Manufacturing Company, 213 U.S. 486 
(1941). This is referred to as the Klaxon rule and it is designed to ensure that a federal court 
sitting in diversity and the state court sitting next door would reach the same result if presented 
with the case. (If federal courts could craft their own choice of law rules, then the federal court 
might choose a different jurisdiction’s substantive law to govern the dispute than the state court 
would, and the goals of uniformity and equal administration of justice would be frustrated.)  
 
(C) is the correct answer. For that reason (A), (B), and (D) are incorrect. The federal court would 
not automatically apply State A’s law or State B’s law—rather it would apply the same law that 
a State B court would apply. (D) mistakenly states that federal common law would apply when 
in reality the federal court would apply the choice-of-law rules of the state that it sits in. 
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MBE Favorite: Two-Dismissal Rule 
 
4. A woman filed a lawsuit in federal district court against her employer for violating the federal 
Fair Labor Standards Act. Ten days after filing her complaint, and before the employer served an 
answer to the complaint, the woman became ill and voluntarily dismissed the action.  
 
Six months later, the woman filed the same claim the same court. Five days after filing her 
complaint, and before the employer served a response to the complaint, the woman’s daughter 
became engaged. The woman voluntarily dismissed the action since she knew she would be busy 
helping her daughter plan her wedding and could not dedicate sufficient time to prosecute her 
lawsuit. One year later, the woman filed the same claim in the same court.  
 
Is the woman’s claim barred? 
 
(A) Yes, because the second time the woman dismissed the claim, it operated as an adjudication 

on the merits. 
(B) Yes, because issue preclusion prevents the woman from bringing the claim again.  
(C) No, because the woman dismissed both of the prior actions before the employer answered the 

complaint.  
(D) No, unless the employer can prove she is re-filing the claim with the goal of harassing the 

employer.  
 
 
Rule to Remember 
 
Under FRCP 41, a voluntary dismissal by the plaintiff is without prejudice unless the plaintiff 
previously dismissed any federal- or state-court action based on or including the same claim, in 
which case, a notice of dismissal operates as an adjudication on the merits. This is known as the 
“two-dismissal” rule. Thus, the plaintiff can dismiss a claim once prior to a response being filed, 
and she may bring it a second time. But, she cannot dismiss it twice and bring it a third time. 
 
(A) is the correct answer. (B) is incorrect because issue preclusion applies when the issue has 
been actually litigated and decided and is necessary to the judgment. Here, the issue has not been 
litigated at all. (C) is incorrect because the woman filed the same claim twice. If the woman had 
only filed the claim once and dismissed it before the employer filed an answer, she could bring 
the same claim again. However, here she brought the same claim twice. So, she cannot bring it a 
third time. (D) is incorrect because the employer does not have to prove harassment to have the 
third claim barred. Rather, the two-dismissal rule will prevent the woman from re-filing the 
complaint.  
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MBE Favorite: Venue  
 
5. A plaintiff and a defendant were involved in a motorcycle accident in State A. The plaintiff 
filed a negligence action against the defendant in the federal court in State B. The defendant filed 
a motion objecting to venue. The plaintiff is a citizen of State B. The defendant has a home in 
State B and State C. The defendant spends most of the year in State C but spends a few weeks of 
the year in State B, where he owns a vacation home. Each state only has one district.  
 
How should the court rule on the defendant’s motion?  
 
(A) It should grant the motion because the defendant is not a resident of State B and the accident 

did not occur in State B.  
(B) It should grant the motion unless the defendant was living in his State B home at the time the 

accident occurred.   
(C) It should deny the motion because the defendant has continuous and systematic contacts with 

State B, thus it is fair to sue the defendant in State B. 
(D) It should deny the motion because the defendant is domiciled in State B.  
 
 
Rule to Remember 
 
Under the federal venue rules, venue is proper in a district where any defendant resides if all 
defendants reside in the same state, or in a district where a substantial part of the events or 
omissions giving rise to the claim occurred or a substantial part of property that is subject to the 
action is situated. (There are also narrow “fallback” rules that are not applicable here, as they 
only apply if neither of the above is present.) 
 
(A) is the correct answer. An individual is domiciled in one state—where his true home is and 
where he intends to stay indefinitely. Here, the defendant’s true “home” is in State C. His 
vacation home is in State B, but he only stays there a few weeks of the year. Thus, venue would 
be proper in State C (where the defendant lives) or State A (where the events giving rise to the 
claim occurred). But it is not proper in State B. (B) is incorrect because even if the defendant was 
living in his State B home, the defendant is still considered to be domiciled in State C for the 
reasons mentioned above. (C) is incorrect because this is relevant to whether the court has 
personal jurisdiction over the defendant. It is not relevant to venue. (D) is incorrect because the 
defendant was not domiciled in State B. The defendant was domiciled in State C. 
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