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Constitutional Law 

I. Standing (July 2016, July 2013, Feb 2007, Feb 2004)
1) Bar exam tip: many Constitutional Law essays begin with at least a brief discussion of standing.

if standing is an issue, always start by stating the three general requirements of standing (injury,
causation, redressability) before discussing any specialized problems of standing.

2) In order for a court to hear a case, the plaintiff needs to have “standing.” That is, the plaintiff
needs to show an injury, causation, and redressability. If the plaintiff cannot show this, the court
will not hear the case.
a) Injury in fact: It needs to be an actual or imminent personal injury—it cannot be

hypothetical.
b) Causation: The harm must be fairly traceable to the defendant’s actions.
c) Redressability: Plaintiff needs to show that a favorable decision would eliminate the harm or

remedy the injury.
3) Standing of organizations or associations (July 2019, Feb 2007, Feb 2004)

a) An organization can sue for an injury to itself and can also sue for injuries to its members if a
member or members have standing, the member’s injury is related to the purpose of the
association, and individual members are not required to participate in the lawsuit.

b) Ex.: The American Car Association is comprised of automobile motorists residing throughout the 
United States. One of its purposes is to promote free and unimpeded automobile travel. The 
organization has received numerous complaints about a new state law that prohibits its members 
from using radar detectors.  The organization may bring a lawsuit on behalf of its members. There is a 
specific injury (impedes travel, makes radar detectors valueless), it is related to the organization’s 
purpose to promote free and unimpeded auto travel, and individual participation is not required in the 
lawsuit. (Feb 2004) 

II. Commerce Clause and Dormant Commerce Clause (July 2018, July 2009, Feb 2005, Feb 2004)
1) Pursuant to the Commerce Clause (Art. 3, § 8), Congress can regulate (i.e., pass laws regarding):

the channels and instrumentalities of interstate commerce (e.g., railroads, mail, phone, internet,
buses, trucks), persons and things in interstate commerce, or anything that has a “substantial
effect” on interstate commerce. (July 2009, Feb 2005, Feb 2004)

a. In effect, this means that Congress can regulate anything economic or anything 
noneconomic that “substantially affects” interstate commerce (even if it is purely
intrastate!)

i. Ex.:  Congress had established limits on wheat production to stabilize wheat prices and 
supplies. One farmer grew wheat over the limit in order to feed his own animals. The 
farmer argued Congress did not have the power to regulate that wheat as it was not sold 
(so was not “commerce”) and did not cross state lines (so was not “interstate”). The court 
held that although his small production of more wheat than he was allotted would not 
affect interstate commerce, the cumulative actions of thousands of other farmers just like 
him would have a substantial effect on interstate commerce. So, it could be regulated.  
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IV. Free speech (July 2019, July 2016, Feb 2014, Feb 2012, July 2007, Feb 2007, July 2006, July 2004)
1) Bar Exam Tip: If Free Speech is an issue, first discuss whether there has been state action.

a. State action exists when there is a government actor.  For instance, if a state passes a
law, if a private actor is performing a traditional and exclusive government function, or if
private action is closely controlled by the state.

 

 

What kind of speech 
restriction is at issue? 

Strict 
scrutiny 
applies 
unless: 

2. Unprotected or less 
protected speech 

2. Fighting words 

3. True threats

Designated 
public forum 
(schools w/ 
after-school 

clubs)  

Traditional 
public forum 

(streets, 
sidewalks, 

parks)  

If so 
Question you must ask first: 

Is there a government 
regulation of private speech? 

If not 

Time, place, 
manner 

(content-
neutral or 
content-

based) 

Content- 
based 

restriction 

Viewpoint
-based

restriction 

Strict 
scrutiny 
applies. 
Struck 
down. 

1. Symbolic speech 
(regulating conduct)

Less protected 
speech 

Unprotected 
speech 

Test used:  
1. Content-neutral

2. Alternative channels
3. Narrowly tailored

4. Obscene speech

1. Clear and present danger
1. Commercial 
speech 

2. Sexual or 
indecent speech

Private 
forum  

Public 
forum  

(2 kinds)  

Test used:  
1. Viewpoint-neutral 

2. Reasonable relation to a 
legitimate government 

interest 

There is no  
First Amendment 
 free speech issue. 

Ways this has been tested: 

- A public bulletin board in a bus station is
a designated public forum. (Feb 2012)
- A city may not require that any sexually
graphic material be approved by a review 
panel prior to being sold (July 2006)  
- Prohibiting the burning of the United
States Constitution constitutes
viewpoint-based discrimination (July
2007)
- A city ordinance banning religious 
displays is content-based and not 
sufficiently narrowly tailored to meet
strict scrutiny. (Feb 2014)
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